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IN THE HIGH COURT OF AUSTRALIA       No.  of 2021 

MELBOURNE REGISTRY 

BETWEEN: 

FRIENDS OF LEADBEATER’S POSSUM INC 

Applicant 

 

And 

 

VICFORESTS 

Respondent 10 

APPLICATION FOR SPECIAL LEAVE TO APPEAL 

1. The Applicant (FLP) applies for special leave to appeal from the whole of the judgment of the 

Full Court of the Federal Court of Australia given on 10 May 2021 in matter VID 615/2020 

(VicForests v Friends of Leadbeater’s Possum Inc [2021] FCAFC 66 (FC)), along with part 

of the judgment of that Court given with respect to costs on 3 June 2021 (VicForests v Friends 

of Leadbeater’s Possum Inc (No 2) [2021] FCAFC 92 (CJ)). 

PART I: PROPOSED GROUNDS OF APPEAL AND ORDERS SOUGHT  

Proposed grounds 

2. The Full Court erred in its construction of the words “in accordance with an RFA” (ie a 

regional forest agreement) in s 38(1) of the Environment Protection and Biodiversity 20 

Conservation Act 1999 (Cth) (EPBC Act) as:  

(a) being merely descriptive of a forestry operation conducted in a geographical area 

covered by an RFA (FC [114]-[115]); and 

(b) not requiring an RFA forestry operation to be conducted in compliance with those 

clauses of an RFA that govern the conduct of an RFA forestry operation (FC [130]). 

3. The Full Court erred in its construction of the words “being land where those operations are 

not prohibited by the RFA” in the definitions of “RFA forestry operations” in s 4 of the 

Regional Forest Agreement Act 2002 (Cth) (RFA Act) as: 

(a) not being engaged by the restrictions, prescriptions or contents of an RFA (FC [129]);  
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(b) not requiring that an RFA forestry operation be conducted on land where those 

operations are not prohibited by clauses of an RFA, including conditions, restrictions, 

limits or prescriptions, that govern the conduct of an RFA forestry operation. 

Orders Sought 

(1) Appeal allowed, with costs. 

(2) Set aside orders 1-3 of the orders of the Full Court made on 10 May 2021, along with 

order 3 of the orders of the Full Court made on 3 June 2021, and in lieu thereof order 

that the appeal to that Court be dismissed with costs. 

PART II: SPECIAL LEAVE QUESTION 

(1) Should the words “in accordance with” in s 38(1) of the EPBC Act be construed as 10 

exempting RFA forestry operations from the requirements in Pt 3 regardless of whether 

those operations comply with the conditions, restrictions, limits or prescriptions of an 

RFA that regulate the conduct of RFA forestry operations? 

(2) Should the term “prohibited” in the definition of “RFA forestry operations” in s 4 of 

the RFA Act be construed as being engaged by the conditions, restrictions, limits or 

prescriptions in an RFA that prohibit the conduct of forestry operations on certain land? 

PART III: ARGUMENT 

4. The proposed appeal is limited to the proper construction of two provisions of two related 

Commonwealth statutes. That construction has significant ramifications for matters of national 

environmental significance, namely, listed threatened species.  20 

Legislative scheme  

5. Chapter 2 of the EPBC Act is titled “Protecting the environment”. Within that Chapter, Part 3 

imposes requirements for environmental approvals where an action has, will have, or is likely 

to have, a significant impact on matters of national environmental significance.  Division 1 in 

Pt 3 is titled “Requirements relating to matters of national environmental significance”.  

Within Div 1, s 18 provides that a person must not take an action that has or will have, or is 

likely to have, a significant impact on a listed threatened species. Listed threatened species 

relevantly include “critically endangered” species, which are species that are assessed as 
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“facing an extremely high risk of extinction in the wild in the immediate future” (s 179(3) of 

the EPBC Act), and “vulnerable” species, which are species that are assessed as “facing a high 

risk of extinction in the wild in the medium-term future” (s 179(5) of the EPBC Act).  

6. Where a person contemplates an action that has, will or is likely to have a significant impact 

on a listed threatened species, then, in general, such an “action” can only be undertaken with 

the approval of the relevant Minister (see s 19, and Pt 9 of Ch 4 of the EPBC Act which deals 

with Ministerial approval), following an assessment of impacts (see Pt 8 of Ch 4). 

7. Part 4 of Ch 2 provides that there are seven categories of cases in which environmental 

approvals are not needed. Within that Part, Div 4 – containing s 38 – deals with “Forestry 

operations in certain regions”.  10 

8. Section 38(1) provides as follows: “Part 3 does not apply to an RFA forestry operation that is 

undertaken in accordance with an RFA”.  

9. Section 38(2) provides that “RFA” and “RFA forestry operation” have the same meaning as 

in the RFA Act. Section 4 of the RFA Act sets out those definitions. An “RFA” is an agreement 

that satisfies five conditions. Sub-paragraphs (a)-(c) are substantive conditions which require 

regard to, and provision for, matters relating to the protection of the environment. 

Sub-paragraphs (d) and (e) require that the agreement “is expressed to be for the purpose of 

providing long-term stability of forests and forest industries”, and “is expressed to be a 

Regional Forest Agreement”.  

10. The term “RFA forestry operations” is defined in relevantly identical terms in four 20 

sub-paragraphs of s 4, dealing separately with the four relevant States, as follows:  

forestry operations (as defined by an RFA as in force on 1 September 2001 between 

the Commonwealth and [New South Wales, Victoria, Western Australia or 

Tasmania]) that are conducted in relation to land in a region covered by the RFA 

(being land where those operations are not prohibited by the RFA). 

11. The term “forestry operations” is defined in the RFAs in essentially the same terms as the 

definition found in s 40(2) of the EPBC Act.  At its heart, this involves any of the following 

done for commercial purposes: planting trees, managing them, and harvesting forest products.  
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Decisions below  

12. The issue of the construction of s 38 first arose in the hearing of a separate question at the 

commencement of the proceeding: Friends of Leadbeater’s Possum Inc v VicForests (2018) 

260 FCR 1 (SQR). Both the Commonwealth and the State of Victoria intervened on the 

question of the construction of s 38.  

13. The trial judge, consistently with the submissions of the Commonwealth, Victoria and (to an 

extent) FLP, held that the phrase “in accordance with” in s 38(1) meant “consistently with”, 

“in conformity with” or “in compliance with”: SQR [24]; Friends of Leadbeater’s Possum Inc 

v VicForests (No 4) (2020) 244 LGERA 92 (PJ) [4], [106]. Her Honour held that this did not 

mean that the exemption was lost for non-compliance with any of the terms of an RFA (and 10 

thus rejected FLP’s initial argument that a failure to comply with a 5 yearly review obligation 

triggered the loss of exemption). Rather, because the requirement was that the RFA forestry 

operation be undertaken in accordance with an RFA, the question was whether such operations 

had been conducted in compliance with any restrictions, limits, prescriptions of the RFA and 

the State regulatory instruments picked up by it: SQR [155], [175]. 

14. Her Honour held that that construction was supported by the text of s 38 (SQR [196]-[201]), 

along with the use and meaning of the phrase in other parts of the EPBC Act and other 

legislation (SQR [202]-[217]), the place of s 38 in Pt 4 of Ch 2 of the EPBC Act and its 

relationship to s 6(4) of the RFA Act (SQR [218]]), the purpose of the EPBC Act (which the 

trial judge said had a “singular emphasis” on the policies of “environment protection and 20 

biodiversity conservation” (SQR [67], [197], [220]-[222]), the scheme of the EPBC Act 

(SQR [223]-[226]) and the consequences of competing interpretations: SQR [227]-[236]. Her 

Honour also held that the previous Full Court decision in Forestry Tasmania v Brown (2007) 

167 FCR 34 were not inconsistent with that construction: SQR [263]-[270].  

15. Following that decision, FLP amended its case to allege that VicForests, in the conduct of 

certain forestry operations in the Central Highlands, both had failed and was likely to fail to 

comply with various prescriptions identified in the RFA; that that failure resulted in a loss of 

the s 38 exemption for those forestry operations; and that VicForests’ forestry operations had 

had, and were likely to have, a significant impact on a critically endangered species (the 
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Leadbeater’s Possum) and a vulnerable species (the Greater Glider), in contravention of 

ss 18(2) and 18(4) of the EPBC Act.  The subsequent trial ran for 12 days, including a view.  

16. The trial judge, in reasons which the Full Court described as “a detailed and careful analysis 

… of the evidence and the submissions” (FC [6]), found that breaches of all prescriptions were 

proven, that the s 38 exemption was lost as a consequence, and that VicForests’ conduct of 

those forestry operations had had, and was likely to have, a significant impact on the Greater 

Glider and the Leadbeater’s Possum: PJ [1342]-[1343]. Following further submissions and 

further hearings, the trial judge made orders granting declaratory and injunctive relief on 21 

August 2020: Friends of Leadbeater’s Possum Inc v VicForests (No 6) [2020] FCA 1199.   

17. On appeal from the trial, the Full Court held that the trial judge had erred in her construction 10 

of s 38(1).  The Full Court held that the use of the words “in accordance with” in s 38(1) “was 

intended to be descriptive of the forestry operation: that is, the operation is one covered by or 

permitted by the relevant RFA”: FC [114]. The Full Court found that the requirement that an 

RFA forestry operation be conducted in accordance with an RFA would be satisfied where a 

forestry operation was conducted in a geographic region covered by an RFA, and that the 

exemption in s 38(1) did not turn upon compliance with any requirement in an RFA with 

respect to the conduct of an RFA forestry operation: see FC [115], [129].  

18. Accordingly, the Full Court held that the trial judge erred in finding that “the actual conduct 

of forestry operations … must be undertaken in accordance with the contents of the 

[RFA] – that is, in accordance with any restrictions, limits, prescriptions, or contents of the 20 

Code – in order to secure the benefit of the exemption in s 38(1)”: FC [130]. 

19. All other grounds of appeal were dismissed, save for two grounds relating to aspects of the 

injunctive relief, which were not considered.  

Ground 1 

20. The construction adopted by the Full Court is erroneous. The Full Court’s approach to s 38 

focused substantially on arguments of context and legislative history. But the appropriate 

starting point is the text.   
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21. The Full Court’s construction is inconsistent with the ordinary meaning of the phrase “in 

accordance with”.1  The plain and ordinary meaning of “in accordance with [an agreement]” is 

one that directs attention to, and requires compliance with, the content of the agreement, as the 

trial judge held. Those words do not mean that, providing there is an agreement, there is no 

need to have any regard to the content of the agreement.  

22. The thing that is required to be done in accordance with an RFA is RFA forestry operations. 

As noted, forestry operations involves planting trees, managing them, and harvesting forest 

products. These are actions. It makes sense that such actions have to be undertaken in a 

particular way, in compliance with the conditions (etc) arising in and under an RFA. It is less 

coherent to say that these actions must be done in accordance with a geographical area.   10 

23. Furthermore, the geographically focused construction “on the geographical area on which the 

RFA permits forestry operations” (FC [129]) still leaves substantial ambiguity. As the trial 

judge explained at SQR [176]-[181], the reserve system – ie identifying areas where logging 

is completely prohibited – is critical to RFAs, but “what is reserved is not a fixed and 

identifiable geographic area, but rather ‘values’ that are protected by prescription” 

(SQR [181]). The Full Court’s construction does not allow foresters simply to ignore the 

content of the RFAs.  

24. Critically, the Full Court’s construction renders the words “in accordance with a regional forest 

agreement” in s 38 otiose. It will be recalled that “RFA forestry operation” is relevantly defined 

in s 4 of the RFA Act as being a forestry operation that is “conducted in relation to land in a 20 

region covered by the RFA (being land where those operations are not prohibited by the 

RFA)”.  If Parliament had intended s 38(1) to have the meaning which the Full Court attributed 

to it, it could have simply stated “Part 3 does not apply to an RFA forestry operation”. But 

Parliament chose to add “in accordance with a regional forest agreement”. Those words must 

be given work to do, and it should be that indicated by the ordinary meaning.  

25. Put the other way around, the Full Court’s construction renders s 38 tautological. The s 4 

definition of “RFA forestry operation” picked up by s 38(1) itself incorporates the 

                                                 

1  As to the relevance of ordinary meaning, see eg SZTAL v Minister for Immigration and Border Protection 
(2017) 262 CLR 362 at [14] (Kiefel CJ, Nettle and Gordon JJ). 
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geographical identification of a relevant region. If the words “in accordance with an RFA” are 

also simply about the same geographical identification, then s 38(1) is identifying the 

geographical region twice, superfluously. 

26. The Full Court’s reason for rejecting this argument – ie that the words “in accordance with an 

RFA” are “shorthand for the list of features required for an agreement to meet the definition 

of an RFA” (FC [118]) – does not grapple with the argument.  The content of the definition of 

“RFA” is picked up by the first reference to RFA in s 38, thus the subsequent reference must 

have additional work to do. Moreover, the Full Court’s construction of the s 38 phrase was to 

the effect that “the primary focus of the provision is on … the geographical area the subject of 

the relevant RFA” (FC [115]).  Yet the issue of geographical identification was already dealt 10 

with by the definition of the term “RFA forestry operations”. On the Full Court’s construction 

the words “in accordance with an RFA” could be deleted without changing the effect of the 

section. 

27. Turning then to context, the Full Court commenced its analysis with the proposition that Div 4 

(which contains s 38) is distinct from the other divisions in Pt 4 because it does not state that 

an action taken in accordance with a particular agreement or plan did not require approval 

under Pt 3, but “excludes the operation of Pt 3 altogether in respect of RFA forestry operations 

undertaken in accordance with an RFA”: FC [107], emphasis in original; see also FC [112]. It 

is not clear why this supports the Full Court’s construction, or how it throws light on the 

meaning of “in accordance with an RFA”. Indeed, given that s 38 exempts conduct altogether 20 

from the requirement in Pt 3 to obtain approval, it would seem to be a reason to prefer a 

construction of s 38 that ensured that that exemption would only be available where there was 

compliance with the terms of an RFA that govern the conduct of forestry operations.  

28. The Full Court next said that the phrase “in accordance with an RFA agreement” was less 

prescriptive than other similar expressions in the EPBC Act, such as “in accordance with the 

conditions (if any) specified in the declaration” in s 37M, or “in accordance with the bilaterally 

accredited authorisation process” in s 29: FC [108]. The Court said that “it would have been 

a simple matter for Parliament” to draft s 38(1) to read “in accordance with any requirements 

imposed by or through an RFA” and it did not do so: FC [109].  
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29. Yet, as the trial judge stated at SQR [210] in terms which the Full Court accepted at 

FC [105]-[106], “where the scheme uses the phrase ‘in accordance with’ it does so as a method 

of picking up, by a cross-reference, the content of another document or agreement.”  That one 

of the many provisions using this phrase should refer specifically to “conditions” (s 37M) is a 

distinctly thin basis for reading down one of the other provisions, directed as it is to a different 

topic and enacted as it was at a different time. That is particularly so where other provisions 

also use the phrase “in accordance with” without conditions or restriction (s 37). To assert that 

the Parliament could have made its intention clearer does little to grapple with the language 

actually used. And the drafter may well have thought that the ordinary meaning of s 38 was 

tolerably clear, and that courts would understand the drafting was not meant to be tautological.  10 

30. The Full Court then reasoned that, “consistently with the heading to s 38 and the structure of 

Div 4, Subdiv A, s 38(1) does not impose any legal obligations on a person conducting a 

forestry operation in an RFA region”: FC [113]. Indeed it does not, but that is not to the point. 

The purpose of s 38 is not to impose some positive legal obligation, but rather to identify a 

qualified exemption from other legal obligations (relevantly here, s 18 of the EPBC Act). The 

issue in question goes to the meaning of the qualification. The use of the passive voice in s 38 

is no reason to depart from the ordinary meaning of the words “in accordance with”. It is 

implicit that it is the person conducting the forestry operations who enjoys the benefit of the 

provision, and that that person must comply with the obligations imposed by s 38 in order to 

have the benefit of the exemption. 20 

31. The Full Court considered that the fact that the trial judge’s construction produced the “curious 

outcome” that forestry operations in regions not covered by RFAs (see s 40, EPBC Act) were 

subject to less stringent controls than forestry operations conducted in areas covered by RFAs 

favoured its construction: FC [115]. There is a simple answer to this. Section 40 provided for 

areas where RFAs were in the process of being negotiated. In those areas, interim arrangements 

for the protection of forests were in place pending finalisation of an RFA.2 It was intended that 

all regions would ultimately come under the operation of s 38, and there would be one single 

standard.  Once RFAs were negotiated, s 40 would cease to have any operation. Moreover, it 

was open to the Minister to declare under s 40(3)  that s 40(1) did not apply to an RFA region. 

                                                 
2  Environment Protection and Biodiversity Conservation Bill 1998, Explanatory Memorandum, pp 38-39. 
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32. Relatedly, the Full Court relied on the object of Subdiv B of Div 4, as stated in s 39, to support 

its conclusion: FC [116]. That object is “to ensure that approval under Pt 9 is not required for 

forestry operations in a region for which a process … of developing and negotiating a regional 

forest agreement is being, or has been carried on”. However that is not a sound basis to read 

the words “in accordance with” out of s 38. Section 39 simply explains the purpose of s 40, as 

just addressed. And the general statement in s 39 cannot have the effect of converting the 

expressly conditional exemption in s 38 into an absolute exemption.   

33. Likewise, the fact that the extrinsic materials stated that the intention of s 38 was to ensure that 

the objects of the EPBC Act would be met through the RFA process for each region, and 

accordingly, that the EPBC Act would not apply to forestry operations in RFA regions, is not 10 

a basis to render the expressly conditional exemption in s 38 an absolute one: cf 

FC [120]-[129]. As this Court has stated on numerous occasions, extrinsic materials cannot be 

relied upon to displace the language that is in fact chosen by Parliament.3  

34. Moreover, the objects of the EPBC Act are set out in s 3, and include: (a) “to provide for the 

protection of the environment, especially those aspects of the environment that are matters of 

national environmental significance”; (c) “to promote the conservation of biodiversity”; and 

(d) “ to promote a co-operative approach to the protection and management of the environment 

involving governments…”. This is done in part by “including provisions to … protect native 

species (and in particular prevent the extinction, and promote the recovery, of threatened 

species)”: s 3(2)(e)(i). These purposes are not advanced by the Full Court’s construction. 20 

35. The Full Court also stated that on the trial judge’s construction VicForests would need to apply 

for approval for every forestry operation under Pt 9 of the Act in order to be confident that it 

did not contravene s 18, which would render the substitute scheme of regulation redundant: 

FC [21]. But that is not so. VicForests can be confident that it complies with s 18 providing it 

complies with the relevant parts of the State legislative regime picked up by the RFA – hardly 

an uncertain obligation. The substitute regime is in no way rendered redundant – compliance 

with it gives rise to the very benefit of the exemption. It is simply that in the case of non-

compliance, the federal Act remains relevant and operative for those matters of national 

                                                 
3  Alcan (NT) v Territory Revenue (2009) 239 CLR 27 at [47] (Hayne, Heydon, Crennan and Kiefel JJ) and the 

authorities cited therein. 
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significance which are regulated by that Act (such as federally listed threatened species).   

Ground 2 

The construction of s 4 of the RFA Act arose for the first time on appeal, as a consequence of 

the late articulation by VicForests of its construction of s 38: FC [26]. Following its reasons 

with respect to the construction of s 38, the Full Court said that “the same conclusion must 

apply to the definition of RFA forestry operations in s 4 of the RFA Act”: FC [129]. The Full 

Court said, “[c]onsistent with the reasoning above, ‘land in a region covered by an RFA (being 

land where those operations are not prohibited by the RFA)’ means land on which forestry 

operations are permitted by an RFA, even if the permission is conditional”: FC [129].  

36. For reasons similar to those expressed above, this reasoning is erroneous. The Court has failed 10 

to give effect to the ordinary meaning of the words “prohibited by an RFA”, and has effectively 

given those words no work to do. There is no reason as a matter of text or context why the 

notion of prohibition should be restricted to a geographic prohibition, as opposed to a 

prohibition of, say, harvesting particular types of flora, or a prohibition on harvesting rainforest 

(referred to at FC [41]). It is unclear whether the rainforest prohibition would count as “land 

on which forestry operations are permitted by an RFA”. Even if it did, it is not clear why other 

conditions, restrictions, limits or prescriptions that prohibit timber harvesting – such as those 

that were the subject of the trial judge’s findings of contravention (eg the prohibition on 

harvesting within the 200m buffer on Leadbeater’s Possum colony: PJ [1250]-[1262]) – were 

not “prohibitions” for the purpose of the definition in s 4 of the RFA Act. There is no analysis 20 

by the Full Court to explain how the word “prohibition” in the definition of an RFA picks up 

one prescription as a “prohibition” but not the other.   

Why special leave should be granted 

37. This application raises issues of significant importance both because of the nature of the legal 

issues raised, and because of the significance of the particular issues in the matter. As to the 

former, s 38 of the EPBC Act and s 4 of the RFA Act have general application across New 

South Wales, Victoria, Western Australia and Tasmania where a total of 10 RFAs are in 

operation. As identified above, the relevant provisions of the Acts are engaged by actions that 

have a significant impact on matters of national environmental significance, and identify listed 

threatened species as one such matter.  30 
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38. The construction of s 38 and s 4 is therefore important for the protection of all listed threatened 

species in Australia that are found in areas covered by an RFA and subject to forestry 

operations. Much of that area is public land, and it is extensive: the public land subject of the 

Central Highlands RFA alone covers some 600,000 hectares: CH RFA, Attachment 1, p 27.  

39. Moreover, this particular case raises issues of national significance. The Leadbeater’s Possum 

is one of nine species listed as critically endangered in Australia. One of those species has 

since become extinct and another almost certainly so: PJ [622]. It is estimated that there are 

only 2,500–10,000 Leadbeater’s Possums: PJ [1379]. It is a species “on a path to extinction”: 

PJ [1429]. The Greater Glider is listed as vulnerable.  While there is a more substantial 

population of Greater Glider than Leadbeater’s Possum, that population is estimated to have 10 

declined by 87% over the last 22 years, with higher rates of decline in forests subject to timber 

harvesting: PJ [51].  

40. The trial judge found that VicForests’ past and proposed forestry operations have had, and 

were likely to have, highly detrimental consequences for both of these species. Those findings 

were extensive and VicForests did not succeed in overturning any factual findings of the trial 

judge on appeal: CJ [8(7)]. Relevantly, the trial judge found that: 

(a) VicForests’ forestry operations have had, and are likely to have, a significant impact on 

both the Leadbeater’s Possum as a species (PJ [1348]-[1432], [1455]-[1457]) and on the 

Greater Glider as a species (PJ [1433]-[1457]);  

(b) The “structural and organisational features of VicForests, and its conduct in this 20 

proceeding, [did] not suggest any long-term commitment to changes in timber harvesting 

methods that would better advance the protection and conservation of threatened species 

which depend on the native forest it is currently permitted to log”: PJ [1007]; see also 

PJ [1008]-[1036]; 

(c) VicForests’ conduct “demonstrate[d] no “on the ground” commitment to change at all. 

Indeed, it demonstrate[d] resistance, and window dressing by way of documents and 

policies”: PJ [1006]; 

(d) VicForests would continue to prefer silvicultural practices in the scheduled coupes that 

would “enable it to maintain its forestry operations in as intense a way as possible”: 

PJ [1125]. 30 
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41. The consequences of the Full Court’s construction are to allow VicForests’ conduct to continue

unchecked by the EPBC Act – such that threatened species listed under the EPBC Act (and

thus recognised to need protection as a matter of national significance) will be detrimentally

affected by the conduct of VicForests in ways now affirmed by the Full Court itself.

42. In Minister Kemp’s second reading speech introducing the EPBC Act he said that it “will

establish a new legislative framework to overcome the deficiencies of the existing regime and

to allow Australia to met the environmental challenges of the 21st century with renewed

confidence” (Senate, 12 November 1998). This Court has never considered the application or

construction of the EPBC Act (leaving aside passing references), nor that of the linked RFA

Act. This matter raises issues of importance, for which special leave should be granted.10 

PART IV: COSTS 

43. There should be no order for costs if this application is rejected. The matter has been litigated

by FLP in the public interest, and not in pursuit of any distinct individual or financial interest.

PART V: AUTHORITIES 

44. None.

PART VI: RELEVANT STATUTORY PROVISIONS (SEE ANNEXURE A) 

 EPBC Act, ss 3, 11, 18, 18A, 19, 29, 32, 37, 37M, s 38-42, 179.

 RFA Act, s 4, s 6.

J K KIRK  J D WATSON  P D COLERIDGE 

Dated: 7 June 2021 20 

...................................................

Signed by Danya Jacobs 

ENVIRONMENTAL JUSTICE AUSTRALIA 

Lawyers for the Applicant 

To: The Respondents 

TAKE NOTICE: Before taking any step in the proceedings you must, within 14 DAYS after 
service of this application, enter an appearance and serve a copy on the Applicant. 

The Applicant is represented by:    Environmental Justice Australia 
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Preliminary  Chapter 1 

Preliminary  Part 1 

Section 1 

Environment Protection and Biodiversity Conservation Act 1999 1 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

An Act relating to the protection of the 

environment and the conservation of biodiversity, 

and for related purposes 

Chapter 1—Preliminary 

Part 1—Preliminary 

1  Short title 

This Act may be cited as the Environment Protection and 

Biodiversity Conservation Act 1999. 

2  Commencement 

(1) Subject to subsection (2), this Act commences on a day to be fixed

by Proclamation.

(2) If this Act does not commence under subsection (1) within the

period of 12 months beginning on the day on which it receives the

Royal Assent, it commences on the first day after the end of that

period.

3  Objects of Act 

(1) The objects of this Act are:

(a) to provide for the protection of the environment, especially

those aspects of the environment that are matters of national

environmental significance; and

(b) to promote ecologically sustainable development through the

conservation and ecologically sustainable use of natural

resources; and

(c) to promote the conservation of biodiversity; and

Authorised Version C2018C00440 registered 09/11/2018
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Chapter 1  Preliminary 

Part 1  Preliminary 

Section 3 

2 Environment Protection and Biodiversity Conservation Act 1999 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

(ca) to provide for the protection and conservation of heritage; 

and 

(d) to promote a co-operative approach to the protection and

management of the environment involving governments, the

community, land-holders and indigenous peoples; and

(e) to assist in the co-operative implementation of Australia’s

international environmental responsibilities; and

(f) to recognise the role of indigenous people in the conservation

and ecologically sustainable use of Australia’s biodiversity;

and

(g) to promote the use of indigenous peoples’ knowledge of

biodiversity with the involvement of, and in co-operation

with, the owners of the knowledge.

(2) In order to achieve its objects, the Act:

(a) recognises an appropriate role for the Commonwealth in

relation to the environment by focussing Commonwealth

involvement on matters of national environmental

significance and on Commonwealth actions and

Commonwealth areas; and

(b) strengthens intergovernmental co-operation, and minimises

duplication, through bilateral agreements; and

(c) provides for the intergovernmental accreditation of

environmental assessment and approval processes; and

(d) adopts an efficient and timely Commonwealth environmental

assessment and approval process that will ensure activities

that are likely to have significant impacts on the environment

are properly assessed; and

(e) enhances Australia’s capacity to ensure the conservation of

its biodiversity by including provisions to:

(i) protect native species (and in particular prevent the

extinction, and promote the recovery, of threatened

species) and ensure the conservation of migratory

species; and

(ii) establish an Australian Whale Sanctuary to ensure the

conservation of whales and other cetaceans; and
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Preliminary  Part 1 

Section 3A 

Environment Protection and Biodiversity Conservation Act 1999 3 
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(iii) protect ecosystems by means that include the

establishment and management of reserves, the

recognition and protection of ecological communities

and the promotion of off-reserve conservation measures;

and

(iv) identify processes that threaten all levels of biodiversity

and implement plans to address these processes; and

(f) includes provisions to enhance the protection, conservation

and presentation of world heritage properties and the

conservation and wise use of Ramsar wetlands of

international importance; and

(fa) includes provisions to identify places for inclusion in the 

National Heritage List and Commonwealth Heritage List and 

to enhance the protection, conservation and presentation of 

those places; and 

(g) promotes a partnership approach to environmental protection

and biodiversity conservation through:

(i) bilateral agreements with States and Territories; and

(ii) conservation agreements with land-holders; and

(iii) recognising and promoting indigenous peoples’ role in,

and knowledge of, the conservation and ecologically

sustainable use of biodiversity; and

(iv) the involvement of the community in management

planning.

3A  Principles of ecologically sustainable development 

The following principles are principles of ecologically sustainable 

development: 

(a) decision-making processes should effectively integrate both

long-term and short-term economic, environmental, social

and equitable considerations;

(b) if there are threats of serious or irreversible environmental

damage, lack of full scientific certainty should not be used as

a reason for postponing measures to prevent environmental

degradation;
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Part 2  Simplified outline of this Chapter 

Section 11 

10 Environment Protection and Biodiversity Conservation Act 1999 
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Chapter 2—Protecting the environment 

Part 2—Simplified outline of this Chapter 

11  Simplified outline of this Chapter 

The following is a simplified outline of this Chapter: 

This Chapter provides a basis for the Minister to decide whether an 

action that has, will have or is likely to have a significant impact on 

certain aspects of the environment should proceed. 

It does so by prohibiting a person from taking an action without the 

Minister having given approval or decided that approval is not 

needed. (Part 9 deals with the giving of approval.) 

Approval is not needed to take an action if any of the following 

declare that the action does not need approval: 

(a) a bilateral agreement between the Commonwealth

and the State or Territory in which the action is

taken;

(b) a declaration by the Minister.

Also, an action does not need approval if it is taken in accordance 

with Regional Forest Agreements or it is for a purpose for which, 

under a zoning plan for a zone made under the Great Barrier Reef 

Marine Park Act 1975, the zone may be used or entered without 

permission. 
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Requirements for environmental approvals  Part 3 

Requirements relating to matters of national environmental significance  Division 1 

Section 18 

Environment Protection and Biodiversity Conservation Act 1999 29 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

Note 2: An executive officer of a body corporate convicted of an offence 

against this section may also commit an offence against section 495. 

Note 3: If a person takes an action on land that contravenes this section, a 

landholder may commit an offence against section 496C. 

(4) Subsections (1) and (2) do not apply to an action if:

(a) an approval of the taking of the action by the person is in

operation under Part 9 for the purposes of this section; or

(b) Part 4 lets the person take the action without an approval

under Part 9 for the purposes of this section; or

(c) there is in force a decision of the Minister under Division 2

of Part 7 that this section is not a controlling provision for the

action and, if the decision was made because the Minister

believed the action would be taken in a manner specified in

the notice of the decision under section 77, the action is taken

in that manner; or

(d) the action is an action described in subsection 160(2) (which

describes actions whose authorisation is subject to a special

environmental assessment process).

Note: The defendant bears an evidential burden in relation to the matters in 

this subsection. See subsection 13.3(3) of the Criminal Code. 

Subdivision C—Listed threatened species and communities 

18  Actions with significant impact on listed threatened species or 

endangered community prohibited without approval 

Species that are extinct in the wild 

(1) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

species included in the extinct in the wild category; or

(b) is likely to have a significant impact on a listed threatened

species included in the extinct in the wild category.

Civil penalty: 

(a) for an individual—5,000 penalty units;
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Division 1  Requirements relating to matters of national environmental significance 

Section 18 
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(b) for a body corporate—50,000 penalty units.

Critically endangered species 

(2) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

species included in the critically endangered category; or

(b) is likely to have a significant impact on a listed threatened

species included in the critically endangered category.

Civil penalty: 

(a) for an individual—5,000 penalty units;

(b) for a body corporate—50,000 penalty units.

Endangered species 

(3) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

species included in the endangered category; or

(b) is likely to have a significant impact on a listed threatened

species included in the endangered category.

Civil penalty: 

(a) for an individual—5,000 penalty units;

(b) for a body corporate—50,000 penalty units.

Vulnerable species 

(4) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

species included in the vulnerable category; or

(b) is likely to have a significant impact on a listed threatened

species included in the vulnerable category.

Civil penalty: 

(a) for an individual—5,000 penalty units;

(b) for a body corporate—50,000 penalty units.
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Requirements for environmental approvals  Part 3 

Requirements relating to matters of national environmental significance  Division 1 

Section 18A 
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Critically endangered communities 

(5) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

ecological community included in the critically endangered

category; or

(b) is likely to have a significant impact on a listed threatened

ecological community included in the critically endangered

category.

Civil penalty: 

(a) for an individual—5,000 penalty units;

(b) for a body corporate—50,000 penalty units.

Endangered communities 

(6) A person must not take an action that:

(a) has or will have a significant impact on a listed threatened

ecological community included in the endangered category;

or

(b) is likely to have a significant impact on a listed threatened

ecological community included in the endangered category.

Civil penalty: 

(a) for an individual—5,000 penalty units;

(b) for a body corporate—50,000 penalty units.

18A  Offences relating to threatened species etc. 

(1) A person commits an offence if:

(a) the person takes an action; and

(b) the action results or will result in a significant impact on:

(i) a species; or

(ii) an ecological community; and

(c) the species is a listed threatened species, or the community is

a listed threatened ecological community.
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Part 3  Requirements for environmental approvals 

Division 1  Requirements relating to matters of national environmental significance 

Section 18A 

32 Environment Protection and Biodiversity Conservation Act 1999 
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Note: Chapter 2 of the Criminal Code sets out the general principles of 

criminal responsibility. 

(1A) Strict liability applies to paragraph (1)(c). 

Note: For strict liability, see section 6.1 of the Criminal Code. 

(2) A person commits an offence if:

(a) the person takes an action; and

(b) the action is likely to have a significant impact on:

(i) a species; or

(ii) an ecological community; and

(c) the species is a listed threatened species, or the community is

a listed threatened ecological community.

Note: Chapter 2 of the Criminal Code sets out the general principles of 

criminal responsibility. 

(2A) Strict liability applies to paragraph (2)(c). 

Note: For strict liability, see section 6.1 of the Criminal Code. 

(3) An offence against subsection (1) or (2) is punishable on

conviction by imprisonment for a term not more than 7 years, a

fine not more than 420 penalty units, or both.

Note 1: Subsection 4B(3) of the Crimes Act 1914 lets a court fine a body 

corporate up to 5 times the maximum amount the court could fine a 

person under this subsection. 

Note 2: An executive officer of a body corporate convicted of an offence 

against this section may also commit an offence against section 495. 

Note 3: If a person takes an action on land that contravenes this section, a 

landholder may commit an offence against section 496C. 

(4) Subsections (1) and (2) do not apply to an action if:

(a) the listed threatened species subject to the significant impact

(or likely to be subject to the significant impact) is:

(i) a species included in the extinct category of the list

under section 178; or

(ii) a conservation dependent species; or

(b) the listed threatened ecological community subject to the

significant impact (or likely to be subject to the significant
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Requirements relating to matters of national environmental significance  Division 1 

Section 19 

Environment Protection and Biodiversity Conservation Act 1999 33 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

impact) is an ecological community included in the 

vulnerable category of the list under section 181. 

Note 1: The defendant bears an evidential burden in relation to the matters in 

this subsection. See subsection 13.3(3) of the Criminal Code. 

Note 2: Section 19 sets out other defences. The defendant bears an evidential 

burden in relation to the matters in that section too. See 

subsection 13.3(3) of the Criminal Code. 

19  Certain actions relating to listed threatened species and listed 

threatened ecological communities not prohibited 

(1) A subsection of section 18 or 18A relating to a listed threatened

species does not apply to an action if an approval of the taking of

the action by the person is in operation under Part 9 for the

purposes of any subsection of that section that relates to a listed

threatened species.

(2) A subsection of section 18 or 18A relating to a listed threatened

ecological community does not apply to an action if an approval of

the taking of the action by the person is in operation under Part 9

for the purposes of either subsection of that section that relates to a

listed threatened ecological community.

(3) A subsection of section 18 or 18A does not apply to an action if:

(a) Part 4 lets the person take the action without an approval

under Part 9 for the purposes of the subsection; or

(b) there is in force a decision of the Minister under Division 2

of Part 7 that the subsection is not a controlling provision for

the action and, if the decision was made because the Minister

believed the action would be taken in a manner specified in

the notice of the decision under section 77, the action is taken

in that manner; or

(c) the action is an action described in subsection 160(2) (which

describes actions whose authorisation is subject to a special

environmental assessment process).

(4) A subsection of section 18 or 18A does not apply to an action, to

the extent that it is covered by subsection 517A(7).
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Actions covered by bilateral agreements  Division 1 

Section 29 
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Part 4—Cases in which environmental approvals 

are not needed 

Division 1—Actions covered by bilateral agreements 

29  Actions declared by agreement not to need approval 

(1) A person may take an action described in a provision of Part 3,

other than section 24D or 24E, without an approval under Part 9

for the purposes of the provision if:

(a) the action is taken in a State or self-governing Territory; and

(b) the action is one of a class of actions declared by a bilateral

agreement between the Commonwealth and the State or

Territory not to require approval under Part 9 for the

purposes of the provision (because the action is approved in

accordance with a management arrangement or authorisation

process that is a bilaterally accredited management

arrangement or a bilaterally accredited authorisation process

for the purposes of the bilateral agreement); and

(c) the provision of the bilateral agreement making the

declaration is in operation in relation to the action; and

(d) either of the following applies:

(i) in the case of a bilaterally accredited management

arrangement—the management arrangement is in force

under a law of the State or Territory identified in or

under the bilateral agreement;

(ii) in the case of a bilaterally accredited authorisation

process—the authorisation process is set out in a law of

the State or Territory, and the law and the authorisation

process are identified in or under the bilateral

agreement; and

(e) the action is taken in accordance with the bilaterally

accredited management arrangement or bilaterally accredited

authorisation process.
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Division 1  Actions covered by bilateral agreements 

Section 30 
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Note 1: Section 46 deals with bilateral agreements making declarations 

described in paragraph (1)(b). 

Note 2: Division 3 of Part 5 explains how the operation of a bilateral 

agreement may be ended or suspended. Also, under section 49, 

bilateral agreements do not operate in relation to actions in 

Commonwealth areas or in the Great Barrier Reef Marine Park, or 

actions taken by the Commonwealth or a Commonwealth agency, 

unless they expressly provide that they do. 

(2) If the action is to be taken in 2 or more States or self-governing

Territories, this section does not operate unless it operates in

relation to each of those States or Territories.

30  Extended operation in State and Northern Territory waters 

(1) Section 29 applies to an action taken on, over or under the seabed

vested in a State by section 4 of the Coastal Waters (State Title)

Act 1980 in the same way that it applies to an action taken in the

State.

(2) Section 29 applies to an action taken on, over or under the seabed

vested in the Northern Territory by section 4 of the Coastal Waters

(Northern Territory Title) Act 1980 in the same way that it applies

to an action taken in the Territory.

(3) Section 29 applies to an action taken in a Commonwealth marine

area to which a law of a State or self-governing Territory is applied

by a Commonwealth law or by an agreement or arrangement under

a Commonwealth law (other than this Act) in the same way as it

applies to an action in the State or Territory, if the provision of the

bilateral agreement has effect in relation to the area.

Note: A provision of a bilateral agreement only has effect in relation to a 

Commonwealth area or the Great Barrier Reef Marine Park if the 

agreement expressly provides that it does. See section 49. 

31  Extended operation in non-self-governing Territories 

A person may take an action described in a provision of Part 3 

without an approval under Part 9 for the purposes of the provision 

if: 
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Section 32 
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Division 2—Actions covered by Ministerial declarations 

and accredited management arrangements or 

accredited authorisation processes 

Subdivision A—Effect of declarations 

32  Actions declared by Minister not to need approval 

A person may take an action described in a provision of Part 3 

without an approval under Part 9 for the purposes of the provision 

if: 

(a) the action is one of a class of actions declared by the Minister

under section 33 not to require approval under Part 9 for the

purposes of the provision (because the action is approved in

accordance with an accredited management arrangement or

an accredited authorisation process for the purposes of the

declaration); and

(b) the declaration is in operation when the action is taken; and

(c) one of the following applies:

(i) in the case of an accredited management arrangement—

the management arrangement is in operation under a

law of the Commonwealth identified in or under the

declaration;

(ii) in the case of an accredited authorisation process—the

authorisation process is set out in a law of the

Commonwealth, and the law and the authorisation

process are identified in or under the declaration; and

(d) the action is taken in accordance with the accredited

management arrangement or accredited authorisation

process.
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Section 37 
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Division 3—Actions covered by Ministerial declarations 

and bioregional plans 

Subdivision A—Effect of declarations 

37  Actions declared by Minister not to need approval 

A person may take an action described in a provision of Part 3 

without an approval under Part 9 for the purposes of the provision 

if: 

(a) the action is an action, or one of a class of actions, declared

by the Minister under section 37A not to require approval

under Part 9 for the purposes of the provision (because the

taking of the action is in accordance with a particular

bioregional plan); and

(b) the declaration is in operation when the action is taken; and

(c) the action is taken:

(i) in the bioregion to which the plan applies; and

(ii) in accordance with the plan.

Note: Division 2 of Part 12 deals with bioregional plans.

Subdivision B—Making declarations 

37A  Making declarations that actions do not need approval under 

Part 9 

Subject to Subdivisions C and D, the Minister may, by legislative 

instrument, declare that an action or class of actions specified in 

the declaration, wholly or partly by reference to the fact that the 

taking of the action or class of actions is in accordance with a 

bioregional plan, do not require approval under Part 9 for the 

purposes of a specified provision of Part 3. 

Note 1: Subdivisions C and D set out rules about prerequisites for making a 

declaration and limits on making a declaration. 

Note 2: Section 37K provides for revocation of a declaration. 
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Section 37M 
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Division 3A—Actions covered by conservation agreements 

37M  Actions declared by conservation agreement not to need 

approval 

A person may take an action described in a provision of Part 3 

without an approval under Part 9 for the purposes of the provision 

if: 

(a) the action is included in a class of actions declared in a

conservation agreement, in accordance with section 306A,

not to require approval under Part 9 for the purposes of the

provision; and

(b) the conservation agreement is in operation when the action is

taken; and

(c) the action is taken in accordance with the conditions (if any)

specified in the declaration.
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Section 38 
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Division 4—Forestry operations in certain regions 

Subdivision A—Regions covered by regional forest agreements 

38  Part 3 not to apply to certain RFA forestry operations 

(1) Part 3 does not apply to an RFA forestry operation that is

undertaken in accordance with an RFA.

(2) In this Division:

RFA or regional forest agreement has the same meaning as in the

Regional Forest Agreements Act 2002.

RFA forestry operation has the same meaning as in the Regional

Forest Agreements Act 2002.

Note: This section does not apply to some RFA forestry operations. See 

section 42. 

Subdivision B—Regions subject to a process of negotiating a 

regional forest agreement 

39  Object of this Subdivision 

The purpose of this Subdivision is to ensure that an approval under 

Part 9 is not required for forestry operations in a region for which a 

process (involving the conduct of a comprehensive regional 

assessment, assessment under the Environment Protection (Impact 

of Proposals) Act 1974 and protection of the environment through 

agreements between the Commonwealth and the relevant State and 

conditions on licences for the export of wood chips) of developing 

and negotiating a regional forest agreement is being, or has been, 

carried on. 
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Section 40 
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40  Forestry operations in regions not yet covered by regional forest 

agreements 

(1) A person may undertake forestry operations in an RFA region in a

State or Territory without approval under Part 9 for the purposes of

a provision of Part 3 if there is not a regional forest agreement in

force for any of the region.

Note 1: This section does not apply to some forestry operations. See 

section 42. 

Note 2: The process of making a regional forest agreement is subject to 

assessment under the Environment Protection (Impact of Proposals) 

Act 1974, as continued by the Environmental Reform (Consequential 

Provisions) Act 1999. 

(2) In this Division:

forestry operations means any of the following done for

commercial purposes:

(a) the planting of trees;

(b) the managing of trees before they are harvested;

(c) the harvesting of forest products;

and includes any related land clearing, land preparation and 

regeneration (including burning) and transport operations. For the 

purposes of paragraph (c), forest products means live or dead trees, 

ferns or shrubs, or parts thereof. 

RFA region has the meaning given by section 41. 

(3) Subsection (1) does not operate in relation to an RFA region that is

the subject of a declaration in force under this section.

(4) The Minister may, by legislative instrument, declare that

subsection (1) does not apply to an RFA region.

(6) The Minister must not make a declaration that has the effect of

giving preference (within the meaning of section 99 of the

Constitution) to one State or part of a State over another State or

part of a State, in relation to the taking of the action:
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(a) by a person for the purposes of trade or commerce between

Australia and another country or between 2 States; or

(b) by a constitutional corporation.

41  What is an RFA region? 

Regions that are RFA regions 

(1) Each of the following is an RFA region:

(a) the area delineated as the Eden RFA Region on the map of

that New South Wales Region dated 13 May 1999 and

published by the Bureau of Resource Sciences;

(b) the area delineated as the Lower North East RFA Region on

the map of that New South Wales Region dated 13 May 1999

and published by the Bureau of Resource Sciences;

(c) the area delineated as the Upper North East RFA Region on

the map of that New South Wales Region dated 13 May 1999

and published by the Bureau of Resource Sciences;

(d) the area delineated as the South Region on the map of the

Comprehensive Regional Assessment South CRA Region

dated August 1997 and published by the State Forests GIS

Branch of the organisation known as State Forests of New

South Wales;

(e) the area delineated as the Gippsland Region in the map of

that Region dated 11 March 1998 and published by the Forest

Information Section of the Department of Natural Resources

and Environment of Victoria;

(f) the area delineated as the North East RFA Region in the map

of that Region dated 11 March 1998 and published by the

Forest Information Section of the Department of Natural

Resources and Environment of Victoria;

(g) the area delineated as the West Region in the map of that

Region dated 3 March 1999 and published by the Forest

Information Section of the Department of Natural Resources

and Environment of Victoria;
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Section 42 
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(h) the area delineated as the South East Queensland RFA

Region on the map of that Region dated 21 August 1998 and

published by the Bureau of Resource Sciences.

Regulations may amend list of regions 

(2) The regulations may amend subsection (1).

Prerequisites for prescribing RFA regions

(3) Before the Governor-General makes regulations amending

subsection (1), the Minister must be satisfied that the proposed

regulations, in conjunction with this Subdivision, will not give

preference (within the meaning of section 99 of the Constitution) to

one State or part of a State over another State or part of a State.

Subdivision C—Limits on application 

42  This Division does not apply to some forestry operations 

Subdivisions A and B of this Division, and subsection 6(4) of the 

Regional Forest Agreements Act 2002, do not apply to RFA 

forestry operations, or to forestry operations, that are: 

(a) in a property included in the World Heritage List; or

(b) in a wetland included in the List of Wetlands of International

Importance kept under the Ramsar Convention; or

(c) incidental to another action whose primary purpose does not

relate to forestry.
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Chapter 5  Conservation of biodiversity and heritage 

Part 13  Species and communities 

Division 1  Listed threatened species and ecological communities 

Section 179 

310 Environment Protection and Biodiversity Conservation Act 1999 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

(4) If the Minister is satisfied that a species included in the list, as first

established, in:

(a) the extinct category; or

(b) the endangered category; or

(c) the vulnerable category;

is not eligible to be included in that or any other category, or is 

eligible to be, or under subsection 186(3), (4) or (5) can be, 

included in another category, the Minister must, within 6 months 

after the commencement of this Act, amend the list accordingly in 

accordance with this Subdivision. 

179  Categories of threatened species 

(1) A native species is eligible to be included in the extinct category at

a particular time if, at that time, there is no reasonable doubt that

the last member of the species has died.

(2) A native species is eligible to be included in the extinct in the wild

category at a particular time if, at that time:

(a) it is known only to survive in cultivation, in captivity or as a

naturalised population well outside its past range; or

(b) it has not been recorded in its known and/or expected habitat,

at appropriate seasons, anywhere in its past range, despite

exhaustive surveys over a time frame appropriate to its life

cycle and form.

(3) A native species is eligible to be included in the critically

endangered category at a particular time if, at that time, it is facing

an extremely high risk of extinction in the wild in the immediate

future, as determined in accordance with the prescribed criteria.

(4) A native species is eligible to be included in the endangered

category at a particular time if, at that time:

(a) it is not critically endangered; and

(b) it is facing a very high risk of extinction in the wild in the

near future, as determined in accordance with the prescribed

criteria.
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Conservation of biodiversity and heritage  Chapter 5 

Species and communities  Part 13 

Listed threatened species and ecological communities  Division 1 

Section 180 

Environment Protection and Biodiversity Conservation Act 1999 311 

Compilation No. 52 Compilation date: 29/10/18 Registered: 9/11/18 

(5) A native species is eligible to be included in the vulnerable

category at a particular time if, at that time:

(a) it is not critically endangered or endangered; and

(b) it is facing a high risk of extinction in the wild in the

medium-term future, as determined in accordance with the

prescribed criteria.

(6) A native species is eligible to be included in the conservation

dependent category at a particular time if, at that time:

(a) the species is the focus of a specific conservation program

the cessation of which would result in the species becoming

vulnerable, endangered or critically endangered; or

(b) the following subparagraphs are satisfied:

(i) the species is a species of fish;

(ii) the species is the focus of a plan of management that

provides for management actions necessary to stop the

decline of, and support the recovery of, the species so

that its chances of long term survival in nature are

maximised;

(iii) the plan of management is in force under a law of the

Commonwealth or of a State or Territory;

(iv) cessation of the plan of management would adversely

affect the conservation status of the species.

(7) In subsection (6):

fish includes all species of bony fish, sharks, rays, crustaceans,

molluscs and other marine organisms, but does not include marine

mammals or marine reptiles.

180  Native species of marine fish 

(1) A native species of marine fish is eligible to be included in a

category mentioned in a paragraph of subsection 178(1) at a

particular time if, at that time, the species meets the prescribed

criteria for that category.
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Section 3 

2 Regional Forest Agreements Act 2002 

Act receives the Royal Assent, it commences on the first day after 

the end of that period. 

3  Objects 

The main objects of this Act are as follows: 

(a) to give effect to certain obligations of the Commonwealth

under Regional Forest Agreements;

(b) to give effect to certain aspects of the National Forest Policy

Statement;

(c) to provide for the existence of the Forest and Wood Products

Council.

4  Definitions 

In this Act, unless the contrary intention appears: 

comprehensive, adequate and representative reserve system, in 

relation to an RFA, has the same meaning as in the RFA. 

forest and wood products industry means: 

(a) the forest products industry; and

(b) the wood products industry.

National Forest Policy Statement means the National Forest Policy 

Statement signed on behalf of the Commonwealth and each of the 

States (other than Tasmania) in December 1992, and on behalf of 

Tasmania in April 1995. 

plantation means an intensively managed stand of trees of either 

native or exotic species that is created by the regular placement of 

seedlings or seed. 

RFA or Regional Forest Agreement means an agreement that is in 

force between the Commonwealth and a State in respect of a region 

or regions, being an agreement that satisfies all the following 

conditions: 

(a) the agreement was entered into having regard to assessments

of the following matters that are relevant to the region or

regions:
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Section 4 

Regional Forest Agreements Act 2002 3 

(i) environmental values, including old growth, wilderness,

endangered species, national estate values and world

heritage values;

(ii) indigenous heritage values;

(iii) economic values of forested areas and forest industries;

(iv) social values (including community needs);

(v) principles of ecologically sustainable management;

(b) the agreement provides for a comprehensive, adequate and

representative reserve system;

(c) the agreement provides for the ecologically sustainable

management and use of forested areas in the region or regions;

(d) the agreement is expressed to be for the purpose of providing

long-term stability of forests and forest industries;

(e) the agreement is expressed to be a Regional Forest

Agreement.

RFA forestry operations means: 

(a) forestry operations (as defined by an RFA as in force on

1 September 2001 between the Commonwealth and New

South Wales) that are conducted in relation to land in a region

covered by the RFA (being land where those operations are

not prohibited by the RFA); or

(b) forestry operations (as defined by an RFA as in force on

1 September 2001 between the Commonwealth and Victoria)

that are conducted in relation to land in a region covered by the

RFA (being land where those operations are not prohibited by

the RFA); or

(c) harvesting and regeneration operations (as defined by an RFA

as in force on 1 September 2001 between the Commonwealth

and Western Australia) that are conducted in relation to land in

a region covered by the RFA (being land where those

operations are not prohibited by the RFA); or

(d) forestry operations (as defined by an RFA as in force on

1 September 2001 between the Commonwealth and

Tasmania) that are conducted in relation to land in a region

covered by the RFA (being land where those operations are

not prohibited by the RFA).
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Section 5 

4 Regional Forest Agreements Act 2002 

For the purposes of paragraph (b), the East Gippsland RFA (as in 

force on 1 September 2001) is taken to include a definition of 

forestry operations that is identical to the definition of forestry 

operations in the Central Highlands RFA (as in force on 

1 September 2001). 

RFA wood means processed or unprocessed wood (including 

woodchips) sourced from a region covered by an RFA, but does not 

include wood sourced from a plantation in a State unless: 

(a) a code of practice for that State has been approved under

regulation 4B of the Export Control (Unprocessed Wood)

Regulations; and

(b) that approval has not been revoked under regulation 4C of

those regulations.

State includes the Australian Capital Territory and the Northern 

Territory. 

5  Act binds the Crown 

This Act binds the Crown in right of the Commonwealth. 

6  Certain Commonwealth Acts not to apply in relation to RFA wood 

or RFA forestry operations 

(1) RFA wood is not prescribed goods for the purposes of the Export

Control Act 1982.

Note: The Export Control Act 1982 regulates the export of ―prescribed 

goods‖. 

(2) An export control law does not apply to RFA wood unless it

expressly refers to RFA wood. For this purpose, export control law

means a provision of a law of the Commonwealth (other than the

Export Control Act 1982) that prohibits or restricts exports, or has

the effect of prohibiting or restricting exports.

(4) Part 3 of the Environment Protection and Biodiversity Conservation

Act 1999 does not apply to an RFA forestry operation that is

undertaken in accordance with an RFA.
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Section 7 

Regional Forest Agreements Act 2002 5 

Note: This subsection does not apply to some RFA forestry operations. See 

section 42 of the Environment Protection and Biodiversity 

Conservation Act 1999. 

7  Termination of RFA by Commonwealth 

The termination of an RFA by the Commonwealth is of no effect 

unless it is done in accordance with the termination provisions of the 

RFA, being those provisions as in force: 

(a) at the time of commencement of this section; or

(b) at the time the RFA comes into force;

whichever is later. 

8  Compensation for breach of RFA by Commonwealth 

(1) The Commonwealth is liable to pay any compensation that:

(a) is in relation to reasonable loss or damage arising from the

curtailment of legally exercisable rights; and

(b) is calculated as at the time of the curtailment; and

(c) the Commonwealth is required to pay to a State in accordance

with the compensation provisions of an RFA, being those

provisions as in force:

(i) at the time of commencement of this section; or

(ii) at the time the RFA comes into force;

whichever is later.

(2) The Commonwealth’s liability incurred under subsection (1) while

an RFA is in force continues even though the RFA may

subsequently have expired or been terminated.

(3) Compensation that the Commonwealth is liable to pay under this

section:

(a) may be recovered as a debt in a court of competent

jurisdiction; and

(b) is payable out of money appropriated by the Parliament.
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